OF TEXAS

AUSTIN 11, TEXAS

WA A WEISSAPN

ATTORNEY (3N HRAL July 31, 1957

Hon. Robert S. Calvert Opinicn No. WW-212

Comptroller of Public Accounts

Capitol Station Re: Whether or not a parti-

Austin, Texas culiar manner of issuing
cigarette permits for
cigarette vending machines
would be permissible under
the provisions of the

Dear Mr. Calvert: Cigarette Tax Law

follows:

Your opinion request dated July 17, 1957, is as

"Quoted below 1s an outline of the
procedure that certaln clgarette vending
machine operators would like to follow in
regard to their clgarette permits:

"1During the past several years we
have noted an increasing number of cigarette
machines staying i» our shov not selling
c.garettes and have givei: gsome “hought
about decreasing the cosi c¢f the permits
for these machines.

"iWe desire to use a plan whereby the
cigarette dealers permit will be identified
by a machine cabinet aumber which we will
place on a metal tag &nd attach to each
machine on location selling cigarettes, We
feel that the inspection of a machine can be
made more readlly In that the corresponding
machine number will be placed on the outside
of a machine cabinet in plain view rather
than using the unit number which often 1is
not in view until the cabinet door has been
opened. We feel that by using this plan
we will not have to handle the permits
nearly as much as btefore, thereby reducing
the chances of losing or misplacing.
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"tWe plan to replace the old permits
coming due each month with permits carrying
our new machlne cabinet numbers. For until
the machine is placed on location at which
time we will request a permit with a new
machine cabinet number.

"1Rather than requesting duplicate
permits for all of our cigarette machines
with the new cabinet numbers at one time,
we plan to renew the old permits coming
due each month with permlts carrying the
new cabinet numbers for only machines on
location selling cigarettes. Thus after
one year we will have all machines on
locatlon numbered with a cabinet number
and a corresponding cigarette dealers per-
mit attached. Our machines not on location
and not selling cigarettes will not have a
cabinet number or a cigarette dealers permit
until such time as they be placed on location
to sell cigarettes. When we take a machine
to a locaticn to sell cigarettes we will
place a cabinet number and a corresponding
permit on the machine. By not having to
purchase permits for the machines not on
location, we expect to save a conslderable
sum of money.'"

If we understand your request correctly, you want
us to advise you upon the question which we state as fol-
lows:

May a Retall Dealer of cigarettes sell-
ing and distributing by vendling machines
transfer a Retall Dealers Permit which has
been issued for the operatlon for a particu-
lar vending machine to another machine without
taking out a new permit.

We are concerned here only with Retall Dealers, Re-
tail Dealers Permits and vending machines.

Suc-Sec. d of Section 1 of Art. 7047 c -1 Vernon's
Civil Statute defines a place of business as follows:

"1Place of Business' 1s construed to
mean and lnclude any place where cigarettes
are sold or where cigarettes are stored or
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kept for the purpose of sale or con-
sumption; or 1if sold from any vehicle,
train, or cigarette vending machine,
the vehicle, train or cigarette vendin
machine on which or from which such
cigarettes are sold shall constitute a
place of business." (Emphasis added)

Sub-sec. o of 3Jection 1 of Art. 7047c¢-1 V.C.S.,
defines a Retail Dealer as follows:

"tRetail Dealer' shall mean and in-
clude every person other than a distributor
or wholesale dealer who shall sell, dis-
tribute, or offer for sale or distribution
or possess for the purpose of sale or dis-
tribution, cigarettes irrespective of
quantity or amount or the number of sales
or distributicons; and it shall also mean
and include every person other than a dis-
tributor or wholesale dealer who dlstributes
or disposes of cigarettes 1In unbroken indi-
vidual packages or in quantities of ten (10)
or more as gifts or prizes or 1n any other
manner of distribution or dlsposal where no
sale is involved."

It 18, therefore, quite apparent that a cigarette
vending machine 1s within the statutory definition a "place
of business" and that each separate machine is a separate
place of business.

Sec. 4 of Article 7047¢-1, V.C.S., provides in part
as follows:

"Every retail dealer in this State
now engaged or who desires to become en-
gaged, 1n the sale or use of cigarettes
upon which a tax 1s required to be pald,
shall, within thirty {(30) days from the
date this law becomes effectlve, file with
the Comptroller an application for a
cigarette permlt as a retall dealer, sald
application to be accompanied by a fee of
Five ($5.00) Dollars.

Each vending machine must have a serial number as
provided in Section 4 as follows:

.
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"If the application is for a permit
to sell cigarettes from or by means of a
cigarette vending machlne, train, automo-
bile or other vehicle, the serial number
of sald vending machine, the make, motor
number and State highway license number
of said automobile or other vehicle and
the name of the rallway company and number
of sald train shall be shown on the appli-
cations." (Emphasis added)

The manufacturer's serial number on vending machines
is the only means of identification of the particular vend-
ing machine and we think by referring to the serial number
in the statute evidences a legislative intent that no
transfer of a permlt 1s permissible from one vending
machlne to another bearing a dlfferent serlial number.
Clearly, the manufacturers serial number may not be changed,
and by the same reasoning the permit granted for the oper-
tion of a particular vending machine may not be transferred
to another bearing a different serial number.

No where in the statute is there definite authori-
zation for the transfer or assigmment of permits once is-
sued by the Comptroller; nor 1ls there justification for
concluding that it is reasonably inferred. On the other
hand there is a definite prohibition against assignments,
for the statute specifically says 1n Section 4 that upon
the receipt of the application for the permit ". . . the
comptroller shall issue to every distributor, wholesale
dealer or retail dealer for the place of business desig-
nated, a non-assignable consecutively numbered permit,
designating the kind of permit and authorizing the sale
of cigarettes in this State." Each permit is issued for
a pericd of 12 months and must be renewed every 12 months.

Suppose a Retail Dealer operated 4 drug stores
each with a Retall Dealer's Permlt to sell and distribute
cigarettes. Each one would be a separate place of business
and would requlre separate permits. The statute would not
authorize the transfer of the permlt of one store to
another. The same would apply to four vending machines,
if owned and operated by the same Retall Dealer, for each
vending machine is as distinctively a separate place of
business as each store would be.

You are, therefore, advised that the answer to the
guestion which we have stated is in the negative. Ornte a
permit 18 issued for a particular vending machlne which
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i8 serlally numbered 1t may not be changed by transfer
or assignment to another machine even though all of the
machlines are owned and operated by the same Retall Dealer.

SUMMARY

The permit 1ssued by the Comptroller for

the sale and distribution of clgarettes by

a Retall Dealer making sale and distribution
by vending machines may not be transferred
from one vending machine to another. Each
vending machine must bear the manufacturer's
serial number and is under the statute a
separate place of business and a permlt
granted for the cperation of a particular
vending machine bearing a definite serlal
number may not be transferred to another
machine with a different serial number.

Yours very truly

WILL WILSON
Attorney General

w L[> Gothan
Assistant
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